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Human Rights and Access Freedoms:
Is Nature a Missing Link?

Yet nature's charms - the hills and woods 
the sweeping vales andjoamingjloods 
arefree alike to all.

Robert Burns, To Chloris

For the International Year of Mountains 2002, the UIAA has published
a Summit Charter stating that everyone should be able to enjoy the

natural environment, including mountains and cliffs, with freedom of
responsible access. It is one of the most important issues for the future of
our sport. Simply put, no access means no mountaineering.

My argument is that we might help to achieve this by examining the idea
that there is as yet an unrecognised fundamental human right to the
enjoyment, or experience, of nature? And if there is, whether it might be an
appropriate policy objective to secure formal recognition of it, within a
reasonable period?

I have already raised these issues at a UIAA Symposium on the Inter
national Year of Mountains in May 2002 (World: The Journal of the UIAA,
212002, pp30-3l) but I hope that readers of the Alpine Journal also may be
interested in taking them forward.

The development of human rights
The 20th century saw the identification of Human Rights in the UN Charter
(1948) and the Universal Declaration of Human Rights (1948), and other
international conventions such as the European Convention on Human
Rights (ECHR).

The 21st century will see the further development of human rights as a
key influence on national law-making. Fundamental Human Rights (FHRs)
are for all of us, all over the world, and forever, by reason of our common
humanity.

Existing FHRs relevant to public access to land include, on the one hand,
the freedom of movement and the security of the person and, on the other,
the right of property, subject to the public interest, and the recognition of
privacy. The process has not yet fully extended to cultural human rights
such as the enjoyment of nature.

There was, however, a conference in Perugia in December 1998 on Human
Rights and Right to the Environment, organised by Paola Gigliotti and her
family, with the Club Alpino Italiano (CAI), in memory of Massimi
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Marchini (see Conference Report from CAI). It would be good to use the
conclusions of the Perugia Conference as an important element in any future
work on the enjoyment of nature.

The Missing Human Right of the Enjoyment of Nature
The enjoyment of nature, in its various forms, must be one of humanity's
oldest functions, long before the development of rights of property and
other legal limitations. In the beginning, there was only nature. To quote
the distinguished Harvard naturalist and evolutionary biologist Edward 0.
Wilson:

We are human in good part because of the particular way we affiliate
with other organisms. They are the matrix in which the human mind
originated and is permanently rooted, and they offer the challenge
and freedom innately sought.

There are many customs and traaitions, and ancient stories and poems,
about the enjoyment or experience of nature. In Gaelic law, there were
rights of ownership of works carried out by people, but a much more
communal attitude to what existed naturally. There is also the Gaelic saying
that: 'The soul of the Gael is on the summit of the mountain.'

We could reasonably view many of the existing rights or freedoms of
access to mountains as being primarily for the enjoyment or experience of
nature. As Robert Renzler has put it, we should'experience mountaineering
as an intrinsically fulfilling mental and physical interaction with nature'.
(World: The Journal of the UIAA, 1/2001, p 14).

At the launch of the UIAA Summit Charter in Austria in October 2001,
Dr Heinz Fischer, Chairman of Austria's National Council and of
Naturfreunde Osterreich, spoke of the foundation of the Naturfreunde in
1895 which met a need for access for the enjoyment of forests (World: The
Journal of the UIAA, 1/2002, p6).

Such a right should reflect the interdependence between humanity and
nature. We need nature but nature's integrity now relies on our knowledge
and help. We are now in the midst of the sixth great episode of mass
extinction in the earth's history, but it is the first of these events to be caused
by one single species - mankind.

The right could be significant in two ways. Firstly, there could be,
technically, the Right to the Enjoyment - or Experience - of Nature for
everyone. This would mean everyone in urban environments - a crucial
aspect given the continuing worldwide migration of rural populations into
towns - as well as everyone in the countryside, including indigenous peoples.

It would be relevant to mountain and outdoor activities, to recreations
such as birdwatching or photography, and to green tourism more generally.
It would also be important for the sciences of natural systems and for nature
conservation.
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Finally, it could provide an impetus for education. On this, an Austrian
government representative, Robert Pelousek, spoke at the launch of the
UlAA Summit Charter about the importance of climbing in Austrian
education (World: The Journal of the UIAA, 112002, P10). Educational experts
at the UlAA Paris Seminar in 1997 emphasised the link between climbing
and nature. The United Nations, through the Food and Agriculture
Organisation (FAO), is promoting a Global Education Programme related
to mountains.

Secondly, the recognition of the Right offers another reason why nature
is needed - no nature means a lost human right - and hence for its protec
tion and enhancement. This would clearly be a balance between enjoyment
or experience on the one hand, and conservation on the other, according to
circumstance. This kind of human right could bring a new dimension to
the interpretation of international directives for nature protection, and their
implementation at national level. It might even be a consideration in dis
cussions on the processes for arranging access to environmentally sensitive
areas. (On this subject see 'Access and Conservation Strategies for Climb
ing Areas', UIAA, 1998.) Finally, it might help to generate greater public
support for nature conservation and so, in the long term, for funding it.

The IUCN - the World Conservation Union - showed the way on this
with a resolution at their World Conservation Congress in Montreal (1996)
on the desirability of public access to the natural environment. This
recognised that the opportunity to enjoy contact with nature and landscape
is an essential ingredient in every citizen's development.

It called upon all members of IUCN, including Governments, to recog
nise the principle of the citizen's need to have access to land and water for
the appreciation of nature and scenery, but subject to reasonable conserv
ation, management, land-ownership, safety and security needs.

The Relationship with the FHR of Freedom of Movement
The Universal Declaration of Human Rights provides for an FHR of
Freedom of Movement (Article 13). This is included in the ECHR in the
following terms:

Everyone lawfully within the territory of a state shall, within that
territory, have the right to liberty of movement and freedom to choose
his residence.... No restrictions shall be placed on the exercise of these
rights other than such as are in accordance with the law and are
necessary in a democratic society ... for the protection of the rights
and freedoms of others.

(4th Protocol, Article 2)

There are many earlier examples of the freedom of movement on foot or
with horses or small boats in the natural environment. These include the
use of high-level routes above forests; the use of navigable rivers and their
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banks for passage as recognised in Justinian; drove routes to take cattle to
markets, for example from the north of Scotland to London; and family
visits of country or mountain people. Such freedom of movement on foot
and on horse will still be important in many mountain or remote areas.

In Europe, where we all drive cars or take the train or ferry, freedom of
movement is now mainly seen instead as a freedom to locate in different
parts of the country. Yet Professor Sir Neil MacCormick MEP proposed in
1976 that legislation in Scotland should include 'the traditional rights of
access to open country and water in the standard European right to freedom
of movement' (Edinburgh Essays in Public Law, Edinburgh University Press,
1991, p168). So there is at least some scope for legal connections to be
developed for the future.

Recognition of an FHR of the Enjoyment of Nature would give a new
reason for, and a boost to, the FHR of the Freedom of Movement in its
earlier role of access to, and through, uplands and the countryside. It might
also give a new focus to some of the earlier liberal ideas of our former
President Professor James Bryce MP, later Lord Bryce OM, when striving
to defend the old Scottish freedoms to enjoy the beauty of the mountains.

'Land is not property for our unlimited and unqualified use,' he told
Parliament. 'The power of exclusion was originally granted for two purposes
only. One was for the cultivation of the soil, and the other was to enable
persons in the immediate proximity of their residences to have a certain
amount of privacy. But when we come to uncultivated land, and especially
uncultivated land which is not used to any great extent for purposes of
pasture, but is merely mountain land, the reasons for exclusion utterly
vanish.' (Hansard, Commons. 4 March 1892)

Relationship with the FHR. of Property
The Universal Declaration of Human Rights also provides for an FHR of
Property (Article 17). Under the ECHR, this is expressed in the following
terms:

Every natural or legal person is entitled to the peaceful enjoyment
of his possessions. No one shall be deprived of his possessions except
in the public interest and subject to the conditions provided for by law
and by the general principles of international law.

(Protocol 4)

The recognition of the FHR of the Enjoyment, or Experience, of Nature
would raise the question of what is a fair balance between the FHR of
Property, in relation to large areas of privately-owned land or mountains,
and that of the Enjoyment of Nature.

As human rights belong to everyone, but land is limited, there is the
question of how much land does the FHR of Property enable any individual
to reserve for his sole or exclusive use. This might give a focus for discussion
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in countries where individuals are buying large areas of land as a means of
gaining additional privacy.

As James Bryce noted, there is need for reasonable privacy - and there is
a right in the ECHR about this - but it is a question of how this can be
balanced against the reasonable needs of others. There are at least issues
for discussion here, to which a general right to the Enjoyment of Nature
could be relevant.

A suggestion
I would be pleased to hear from any readers who might be interested in at
least investigating the possibility of formally establishing some form of Right
to the Enjoyment of Nature.

This would need to be in collaboration with the UIAA, and involve
consultation with other bodies such as UN Agencies like FAO, UNESCO
and the Commission on Human Rights, IUCN and civil liberties groups.

It could help to show that our quest for responsible freedom of access to
mountains is only part of a universal human need and entitlement to
maintain contact with nature, as a source of happiness and fulfrlment.
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